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Abstract

Legal Issues Concerning Employee and Executive Compensation
Using Treasury Shares under the Amended Commercial Act

Choi, Min-Seo

This article examines the legal issues arising from employee compensation using treasury
shares under Article 341-4(2) of the amended Korean Commercial Act, which came into
effect on March 6, 2026. The amendment generally requires companies to cancel treasury
shares within one year, while permitting limited exceptions where treasury shares may be
retained or disposed of pursuant to a treasury-share retention and disposition plan
approved by the general meeting of shareholders. Among these exceptions, the use of
treasury shares for employee compensation is particularly important, as Korean companies
have increasingly adopted treasury-share-based compensation, including restricted stock
units, restricted stock awards, and stock grants, as alternatives to traditional stock options.

The article first reviews the development of equity-based compensation in Korea and
shows that, while stock options have declined in practical importance due to statutory
restrictions, other forms of equity-linked compensation using treasury shares have expanded
significantly. Against this background, the article analyzes the relationship between Article
341-4(2) and Article 342(4). This article argues that Article 341-4(2) should be understood as
a special provision governing the ex-ante procedural requirements for exceptional
treasury-share dispositions. Accordingly, once a treasury-share retention and disposition
plan is approved by shareholders, the new-share issuance provisions incorporated through
Article 342(4) should apply only to limited matters, such as remedies against improper
dispositions. This interpretation also reveals the structure of Article 341-4(2) as a general
rule, the disposition of treasury shares requires both a managerial purpose and
authorization in the articles of incorporation, while such managerial purpose is deemed to
exist only for the specifically enumerated exceptions under subparagraphs 2 through 4.

The article also considers whether “employees and executives” under Article 341-4(2)(2)
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includes personnel of affiliated companies. Considering the statutory text, legislative
purpose, comparable statutes, and comparison with stock options, this article concludes that
the term should be limited to employees and executives of the company itself. However,
personnel of affiliated companies may still receive treasury shares under Article 341-4(2)(5),
provided that their contribution to the company’s management or business satisfies the
statutory requirements.

Finally, the article considers the future operation of equity-based compensation using
treasury shares. It argues that shareholder approval of a treasury-share retention and
disposition plan is a meaningful governance mechanism, as it promotes detailed disclosure
to shareholders, operates in conjunction with other disclosure regimes, and allows for
periodic review and amendment of such plans. The article further suggests that this
approval process should evolve in a manner similar to Say-on-Pay, since it effectively
imposes on directors a de facto duty to explain and justify the proposed use of treasury
shares to shareholders. It also addresses supplementary issues, including the treatment of
cases where shareholder approval is withdrawn before the actual disposition of treasury
shares, and the need to limit the aggregate amount of treasury-share dispositions or

excessive modifications to previously approved plans.

Key Words : equity-based compensation, Commercial Act amendment, treasury share,

employee and executive, treasury-share retention and disposition plan



