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Abstract

A Study on the Improvements Concerning the Effect under

Private Law of Unfair Provisions under the Subcontracting Act

Ko, Hyoung-Suk

Although the revised Subcontracting Act of 2013 newly established regulations
prohibiting unfair agreements, the agreement is legally valid unless it falls under Article
103 or 104 of the Civil Code due to the failure to prescribe its effect(invalid). Since this
point is inconsistent with the legislative purpose of the Subcontracting Act to prohibit
unfair special agreements, the revised Subcontracting Act of 2025 newly established an
invalid provision for unfair agreements. However, various problems arise because the 2025
revised Subcontracting Act only stipulates the invalidity of unfair special agreements and
does not stipulate matters necessary to solve additional problems arising in this regard.
However, the Subcontracting Act has various problems because it only stipulates the
invalidity of unfair agreements and does not stipulate matters necessary for solving
additional problems arising in this regard. Therefore, it is necessary to effectively prevent
and relieve damage to suppliers caused by unfair special agreements by supplementing
regulations on the civil effect of unfair agreements.

First, it is a matter of dual regulations regarding the requirements for invalidation of
unfair agreements. The additional requirement of conspicuousness results in the judicial
permission of the unfair special agreement, even if the salience is already included among
the unfair agreements stipulated in the enforcement decree. In order to solve this problem,
it is necessary to delete the salience requirement while defining a single invalidity
requirement for an unfair agreement. Second, the problems that arise when some of the
subcontracting transactions are invalid due to unfair agreements are whether the
subcontractor can claim it back as an unfair advantage if it is implemented under the unfair
agreement and the effectiveness of the remaining contract. In order to solve this problem,

it is necessary to stipulate the return of the gains when the subcontractor performs under
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an unfair agreement, and in the effect of the remaining contract if the unfair special
agreement is invalid, if the purpose of the contract cannot be achieved by itself, the entire
subcontract transaction needs to be invalidated, and in other cases, if it is unfavorable to
the subcontractor, a new regulation needs to be established to be canceled or terminated.
Finally, it is necessary to introduce a temporary suspension order system stipulated by the
Labeling and Advertising Act to stop the use of the unfair agreement until it is confirmed
to be invalid, considering that it takes a lot of time for the unfair agreement to be

confirmed to be invalid.

Key Words : Subcontracting Act, Unfair Agreement, Invalidation, Return of Unjust Enrichment,
Temporary Suspension Order



