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2% 2021 29 5E Al o]2n), DLTHO O wel FAAg o] #d 225 7
gate] SUETH #AF A4S AL Bk FAH o= N FAAE L A105
Z AFHEEH),S) A106X(EEFZH)E5) MRS, A145a%(FEol 3 U5)599Z 2
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56) DLTHO] AEAL A ZAA71e0] 2o mhe gwio] 2ol #gh AR S (Bundesgesetz
zur Anpassung des Bundesrechts an Entwicklungen der Technik verteilter elektronischer Register)O|Ct.

57) Al0sz HA fe2 thak Aok
Art. 105 3. Besondere Regeln a. Verpfandung von Forderungen, Wertpapieren und anderen Rechten

1. Die Verpfandung von Forderungen, Wertpapieren und anderen Rechten untersteht dem von den Parteien
gewdhlten Recht. Die Rechtswahl kann Dritten nicht entgegengehalten werden.

2. Fehlt eine Rechtswahl, so untersteht die Verpfandung von Forderungen dem Recht am gewdhnlichen
Aufenthalt des Pfandglaubigers. Fiir die Verpfandung anderer Rechte gilt dasselbe, sofern diese durch ein
Wertrecht, ein Wertpapier oder einen gleichwertigen Titel vertreten werden; andernfalls untersteht ihre
Verpfandung dem auf sie anwendbaren Recht.

3. Dem Schuldner kann nur das Recht entgegengehalten werden, dem das verpfandete Recht untersteht.
58) Al1062°] Y72 T 2t

Art. 106 b. Warenpapiere und gleichwertige Titel

1. Das in Artikel 145aAbsatz 1 bezeichnete Recht bestimmt, ob ein Titel Waren vertritt.

2. Vertritt ein physischer Titel die Ware, so unterstehen die dinglichen Rechte am Titel und an der Ware dem
Recht, das auf den Titel als bewegliche Sache anwendbar ist.

3. Machen verschiedene Parteien dingliche Rechte an der Ware geltend, die einen unmittelbar, die anderen
aufgrund eines Titels, so entscheidet iiber den Vorrang das auf die Ware selbst anwendbare Recht.

59) Al145a29] L2 thgih Ak
Art. 145a la. Ubertragung mittels eines Titels

1. Ob eine Forderung durch einen Titel in Papier- oder gleichwertiger Form vertreten und mittels dieses
Titels iibertragen wird, bestimmt das darin bezeichnete Recht. Ist im Titel kein Recht bezeichnet, so gilt
das Recht des Staates, in dem der Aussteller seinen Sitz oder, wenn ein solcher fehlt, seinen gewohnlichen
Aufenthalt hat.

2. Betreffend dingliche Rechte an einem physischen Titel bleiben die Bestimmungen des siebten Kapitels
vorbehalten.
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[ Abstract]

Private International Law Issues in Digital Token Transactions

Changmin Chun

The emergence of distributed ledger technology is expected to yield positive effects from a
technical perspective and drive progress in various fields, including future finance. However, the
rapid proliferation of distributed ledger technology presents significant challenges both in sub-
stantive law and in private international law. In particular, since distributed ledger technology is
internationally interconnected via the internet, transactions involving digital tokens based on
distributed ledger technology typically require private international law analysis. Traditional
private international law methodology in England as well as civil law countries employs charac-
terization to categorize legal acts into abstract conceptual frameworks, thereby identifying
connecting factors with substantial relevance (for international jurisdiction) or the closest con-
nection (for applicable law), and determining the appropriate court and legal system. These con-
necting factors link to physical locations, except for subjective connections based on party
autonomy. However, in distributed ledger technology with multiple nodes connected via the
internet, traditional connecting factors based on physical location are often unsuitable.
Furthermore, identifying the substantial connection or the most closely connected factor itself is
frequently difficult. Therefore, how to identify the place of substantial connection or the place
with the closest connection in private international law analysis involving digital tokens has

emerged as a current issue in the methodology of private international law.

The International Institute for the Unification of Private Law (UNIDROIT) proposed con-
flict-of-laws rules in Principle 5 while developing substantive principles concerning proprietary
issues of digital tokens in May 2023. Similarly, the United States introduced Title 12 through
the 2022 revision of the Uniform Commercial Code (UCC), providing specific rules for sub-
stantive law and private international law concerning the proprietary aspects of digital tokens.
Germany, while being limited in its material scope, has established conflict-of-laws rules that in-

corporate security tokens as a type of electronic security and elaborate on the Place of Relevant
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Intermediary Approach (PRIMA). In Korea, efforts are underway to incorporate security tokens
into the Electronic Securities Act through amendments to the Act, but there has been no consid-
eration of the private international law aspects. Amidst this, discussions commenced at the
Hague Conference on Private International Law (HCCH) starting with a kickoff meeting on
May 15, 2024, to introduce rules covering the entire spectrum of private international law for
digital tokens, including jurisdiction and applicable law, plus the recognition and enforcement of

foreign judgments.

Japan has not yet enacted legislation addressing private international law issues for digital
tokens. However, in April 2024, the Tokyo District Court issued Japan’s first final judgment on
these issues. Although its reasoning has some weaknesses, the decision provides a valuable
precedent for analyzing private international law issues concerning digital tokens. Therefore, this
paper first introduces the Tokyo District Court’s decision and examines an aspect of interna-
tional disputes involving digital tokens through specific cases (Section II). Subsequently, it eval-
uates the Tokyo District Court’s decision and reviews the legislative developments and dis-
cussions on digital tokens in major countries as well as international frameworks including the
HCCH and UNIDROIT Digital Assets Principles (III). Finally, it presents a comprehensive eval-
uation of legislative developments abroad and their implications for Korean private international
law (IV). Regarding implications for Korean private international law, this paper argues that for
digital tokens, there is no need to adhere to the current strict lex situs rule if third-party

protection mechanisms are guaranteed.

Keywords: digital tokens, digital assets, controllable electronic record, private international

law, conflict of laws, HCCH, UNIDROIT Digital Assets Principles
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