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Article 20 [Work. Doc. No 27 REV]

Communication mechanism

[Whenever

Contracting States are seised of [parallel pro-

two or more courts in
ceedings [and related actions]] [concurrent
proceedings] to which this Convention ap-
plies, [and when each of those courts meets

one of the requirements of Article [8(2)]]

1. Each such court [shall] [shall consider]
[should] [may], [to the maximum extent
possible] [to the extent practicable], co-
operate and communicate, whether directly
or indirectly, with the other court or
courts for the purposes of [determining
the better forum under Article [10]].

2. Contracting States shall, at the time of
the deposit of their instrument of rat-
ification or accession, notify the

Ministry of Foreign Affairs of the

Netherlands whether they will allow

(a) direct judicial cooperation and com-

munications, and if so, whether their
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laws allow for communications out-
side the presence of parties or their
representatives (ex parte communica-

tions); or

(b) indirect judicial cooperation and
communication through -
i. a competent authority [central
authority] [; or
ii. the parties to the proceedings].

[Contracting States should, to the extent
practicable, allow for direct judicial coop-
eration and communication. Nevertheless,
the preferences of Contracting States shall
be respected. Contracting States may
amend their notification to the Ministry of
Foreign Affairs of the Netherlands at any

time. ]

3. A Contracting State that allows for di-
rect judicial communications may also
choose one or more methods of indirect
judicial communication to facilitate

such communications.

4. [Contracting States that have not noti-
fied the Ministry of Foreign Affairs of
the Netherlands that they allow for di-
rect judicial communication shall
choose [one or more of the following

persons or bodies] to act on instructions

from the court to facilitate indirect judi-

cial cooperation and communication -

(@) a [competent authority] [central

authority][; or

(b) the parties to the proceedings].

Such persons or bodies shall comply with
all instructions from the court on whose
behalf they are acting and shall deliver all
communications sent by or directed to

such court without delay.]

5. In implementing the cooperation and
communication set out in this article,
the courts may, whether directly or in-
directly, communicate with, or request
information from each other for the
purposes of [determining the better fo-
rum under Article [10]], provided that
such communication respects the proce-
dural rights of the parties to the pro-
ceedings, and the confidentiality of in-
formation under the respective appli-

cable domestic laws.]

[Note: Further consideration will need to
be given to Article 2015 including con-
cerns that were raised regarding the notion
of persons or bodies acting on instructions
of the court in paragraph (4) and respect-
ing State sovereignty in paragraph (5).]
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Article 20

Communication mechanism

1. For the purposes of the application of
this Convention, each court may com-
municate with other courts, either di-

rectly or indirectly.

2. Contracting States may, at the time of
the deposit of their instrument of rat-
ification or accession or at any time
thereafter, notify the Ministry of Foreign
Affairs of the Netherlands whether they

will allow one or both methods of

communication, as follows:

(a) direct judicial communication, and if
so, whether their laws allow for
communication outside the presence
of parties or their representatives (ex
parte communication); or

(b) indirect judicial communication through
a competent authority.

3. The absence of such notification means
that the Contracting State in question
allows only for indirect communication

through the parties to the proceedings.

4. Any communication set out in this ar-
ticle shall respect the procedural rights
of the parties to the proceedings and
the confidentiality of information under

the respective applicable domestic laws.

of AYEMY Fo W8T} R b
3 gt}

(communication)7H& 1 0}3’—,

(cooperation)> AF A &=tk

14) HHstw 5 ofAJott}idt(School of Oriental and African Studies, 2% SOAS—L QIEJYl EHo]X]+=

SOAS7} B819] QkRIQIX| S E2UjX] YLK, AP E
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Article 20

Judicial Cooperation and Communication

Whenever two or more courts in
Contracting States are seised of parallel pro-
ceedings or related actions to which this

Convention applies:

1) Each such court [shall] cooperate with
any other court seised of parallel pro-

ceedings or related actions for the pur-
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pose of application of this instrument.
Such cooperation may include commu-
nication between each such court in ac-

cordance with this article.
2) Any communication shall take place:

a) Indirectly through the parties to the
proceedings; and/or

b) In one of the following ways, as
specified in a notification made un-

der paragraph 3:
i) Directly through the courts;

i) Indirectly through a competent au-

thority [central authority]; or

iii) [A combination of direct and in-
direct communication with each
Contracting State using its pre-

ferred method.]

3) Each Contracting State shall, at the
time of the deposit of their instrument
of ratification or accession, notify the

Ministry of Foreign Affairs of the

following manner:

a) The initial communication under this

article from each court seised of par-
allel proceedings or related actions
shall, except in exceptional circum-
stances, be in writing and be pro-
vided either in an official language
of the Contracting State of the re-
ceiving court, or in an official lan-
guage of the Contracting State of the
sending court together with a trans-
lation into an official language of the
Contracting State of the receiving

court.

b) Further communications between such

courts may be carried out using any
translation method or common lan-
guage agreed upon by the relevant
courts and, where applicable, the
competent authorities [central author-

ities].

Netherlands whether it will allow one
or more of the methods of communica-
tion set out in paragraph 2(b), and if
so, whether its laws allow for commu-
nications outside the presence of par-

ties or their representatives.

4) [Any communication shall occur in the

[Note: Nothing in this paragraph requires
the translation of the case file of each
court or any other translation, except as

expressly stated in paragraph 4(a).]]
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Article 1 - Scope

2. [The provisions in this text shall apply
to parallel proceedings [and related ac-
tions] if [any of] the defendant[s] in
[any of] the proceedings in a court of a
Contracting State [is][are] habitually

resident in another Contracting State.]
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24) Brussels Convention on jurisdiction and the enforcement of judgments in civil and commercial matters.

25) U224 3307 ]of, YIhe, SR ), meA, ofFejol, S| 67j0] 19681 B AFL| A
of=olt}. o] Yor2 Mz Alof=o] tlsiR wiott 234 7HgE dch

26) Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforce-

ment of judgments in civil and commercial matters.

27) Convention on Choice of Court Agreements. 3r= O]A]F.
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28) Permanent Bureau (A& O 2= Keisuke Takeshita), Working Group on Jurisdiction: Report of 2025
(CGAP 20250]| Prel. Doc. No 2B of February 20252 A|Z)(0|3} “sroiet A7z @ R|8a} 3]0] B 1A,
para. 7.

29) Ardut A7xF 2 A8} 3]0] B 1A, para. 7.

30) Convention on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters.
1988'd0f] A5 ThEofAaL, 20074 7R = lct

31) Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on ju-
risdiction and the recognition and enforcement of judgments in civil and commercial matters (recast). recast=
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Draft of the provisions on parallel proceedings and
related actions for future discussion

CHAPTERI
SCOPE AND DEFINITIONS

Article 1
Scope

1. The provisions in this text shall apply to parallel proceedings [and related actions] in the courts of
different Contracting States in civil or commercial matters. The provisions in this text shall not
extend in particular to revenue, customs or administrative matters.

2. [The provisions in this text shall apply to parallel proceedings [and related actions] if [any of] the
defendant[s] in [any of] the proceedings in a court of a Contracting State [is][are] habitually resident
in another Contracting State.]

3. The provisions in Chapter Ill shall apply only where none of the courts seised of related actions has
issued a decision on the merits.

Article 2
Exclusions from scope

1. The provisions in this text shall not apply to the following matters -
(a) the status and legal capacity of natural persons;
(b) maintenance obligations;

(c) other family law matters, including matrimonial property regimes and other rights or
obligations arising out of marriage or similar relationships;

(d) wills and succession;

(e) insolvency, composition, resolution of financial institutions, and analogous matters [,except
where the proceedings are based on general rules of civil or commercial law, even if the
action is brought by or against a person acting as insolvency administrator in one party’s
insolvency proceedings];

f) the carriage of passengers and goods;

(g) transboundary marine pollution, marine pollution in areas beyond national jurisdiction, ship-
source marine pollution, limitation of liability for maritime claims, and general average;

(h) liability for nuclear damage;

(i the validity, nullity, or dissolution of legal persons or associations of natural or legal persons,
and the validity of decisions of their organs;

0) the validity of entries in public registers;
(k)  defamation;

" privacy;

(m) intellectual property;

(n) activities of armed forces, including the activities of their personnel in the exercise of their
official duties;

(o) law enforcement activities, including the activities of law enforcement personnel in the
exercise of their official duties;
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(p)  antitrust (competition) matters, except where the proceedings are based on conduct that
constitutes an anti-competitive agreement or concerted practice among actual or potential
competitors to fix prices, make rigged bids, establish output restrictions or quotas, or divide
markets by allocating customers, suppliers, territories or lines of commerce, and where such
conduct and its effect both occurred in the State where the proceedings are pending;

(q) sovereign debt restructuring through unilateral State measures;

[(r) to be determined.]®

[Note: Exclusive choice of court agreements and interim measures for protection should be further
considered.]

2. Proceedings are not excluded from the scope of the provisions where a matter to which the
provisions do not apply arose merely as a preliminary question in the proceedings, and not as an
object of the proceedings. In particular, the mere fact that such a matter arose by way of defence
does not exclude proceedings from the provisions, if that matter was not an object of the
proceedings.

The provisions shall not apply to arbitration and related proceedings.

This instrument shall not apply to proceedings related to contracts concluded by natural persons
acting primarily for personal, family or household purposes (consumers).

This instrument shall not apply to proceedings related to individual contracts of employment.

Proceedings are not excluded from the scope of the provisions by the mere fact that a State,
including a government, a governmental agency or any person acting for a State, is a party to the
proceedings.

7. Nothing in the provisions shall affect privileges and immunities of States or of international
organisations, in respect of themselves and of their property.

Article 3
Definitions

1. In this Convention -

(a) “parallel proceedings” means any proceedings in courts of different Contracting States
between the same parties [on the same subject matter]4[;

(b) “related actions” means any proceedings in courts of different Contracting States that are
not “parallel proceedings” and that involve:
(i) parties at least some of which are the same][, or substantially the same,] or connected
to each other;

(i) [facts that arise, in whole or in material part, from the same transaction, occurrence, or
series of transactions or occurrences;] and

(iii) one or more common questions of law or [material] fact that create a risk of
[irreconcilable] [inconsistent] findings or judgments [resulting from separate
proceedings]].

3 Before the discussion of the second WG meeting, there was a limb excluding from scope “cases in which the law of one or
more of the Contracting States involved provides for exclusive jurisdiction in their own courts”. It was deleted because the
problems arising from those cases would be dealt with by the declaration mechanism (Art. 22 of the Revised Draft Text).
However, the WG will revisit the issues concerning exclusive jurisdiction including the possible exclusion from the scope.

4 The term “on the same set of operative facts” was not included in the text because it was pointed out that the inclusion of
this term alone might cause problems. However, the WG will revisit the issue of the definition of parallel proceedings.
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2. An entity or person other than a natural person shall be considered to be habitually resident in the
State -

(@) where it has its statutory seat;

(b) under the law of which it was incorporated or formed;
(c

d

) where it has its central administration; or
) where it has its principal place of business.

[Article 4
Court seised

For the purpose of [Chapter Il], a court shall be deemed to be seised -

(a) when the document instituting the proceedings or an equivalent document is lodged with the
court; or

(b) if such document has to be served before being lodged with the court, when it is received by
the authority responsible for service or served on the defendant.]

[Note: Inclusion of this provision does not mean the adoption of certain types of rules [on first in time] for
the suspension of proceedings.]

[Note: This Article could potentially apply not only to Chapter I, but also to the Convention as a whole.]

[Note: The WG will need to ensure that these rules are workable for their national systems. Further
changes may be necessary to the text.]

CHAPTER Il
PARALLEL PROCEEDINGS

Article 5
Suspension, dismissal and resumption of parallel proceedings

1. A court that must suspend proceedings in accordance with this Chapter [shall do so as soon as it
is informed] of the proceedings in the other court by a party, [other relevant person,] or through
the communication mechanism established pursuant to Article 16.

2. A court that suspended its proceedings in accordance with this Chapter shall dismiss the case if
the proceedings in the court for the benefit of which proceedings were suspended resulted in a
judgment capable of recognition and, where applicable, of enforcement in that Contracting State.

3. A court that suspended its proceedings in accordance with this Chapter shall, on request of a
party, proceed with the case if the court for the benefit of which proceedings were suspended [is
unlikely to render] [has not rendered] a judgment on the merits [within a reasonable time].

[Note: For the situation provided in paragraph 1, the possibility of dismissal instead of suspension should
be further considered.]

[Note: Further consideration of the recognition and enforcement of foreign judgments and on the detailed
rules is required.]
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Article 6
[Exclusive][Priority] jurisdiction / connection

Where parallel proceedings which have as their [main] object rights in rem in immovable property [,
tenancies of immovable property, or the registration of immovable property] are pending before courts of
Contracting States and the property is situated in one of those Contracting States, the court of the
Contracting State in which the property is situated shall proceed with adjudication on the dispute. Any
other court shall [, on application by a party,] suspend [or dismiss] the proceedings.

[Note: Application of this rule to parallel proceedings which have as the [main] object tenancies of
immovable property or the registration of immovable property should be discussed further.

Further consideration is necessary as to whether registration includes recordation and whether this term
can be added to the text as well. Further discussion is needed to address whether the rule on tenancies
should include an exception for cases where the tenant is habitually resident in a different State.

The WG will need to consider further how the above provision aligns with Article 5(3) of the
2019 Judgments Convention.]

Article 7
Party autonomy

1. Subject to Article 6, if the parties to the proceedings in both / all courts have agreed prior to the
dispute that one or more courts shall have jurisdiction over the dispute, and only one of the courts
seised is designated under such agreement as having jurisdiction, then that court shall proceed
with adjudication of the dispute unless such agreement states that it does not deprive any other
court or courts of jurisdiction. Any other court shall suspend the proceedings.

2. Paragraph 1 does not apply to an exclusive choice of court agreement. For the purposes of this
sub-paragraph, an “exclusive choice of court agreement” means an agreement concluded by two
or more parties that designates, for the purpose of deciding disputes which have arisen or may
arise in connection with a particular legal relationship, the courts of one State or one or more
specific courts of one State to the exclusion of the jurisdiction of any other courts. A choice of
court agreement which designates the courts of one State or one or more specific courts of one
State shall be deemed to be exclusive unless the parties have expressly provided otherwise.

3. Subject to Article 6, if the defendant expressly [and positively] consented to the jurisdiction of the
court of a Contracting State [by written or oral format and addressed either to the court or to the
claimant] in the course of the proceedings, then that court shall proceed with adjudication of the
dispute. Any other court shall stay or dismiss adjudication of the dispute.

[Note: Possible need to address non-exclusive jurisdiction agreements with purely prorogatory effect
and / or waivers of objections to jurisdiction either in this Article or in the rules on the more
appropriate / better forum analysis.]

[Note: Relationship between paragraph 1 and paragraph 3 should be discussed further.]

[Note: For paragraph 1 of this Article, the formal validity of the agreement needs to be considered further.
Cf. Article 3(c) of the 2005 Choice of Court Convention.]

[Note: Certain limitations of the timeframe within which the defendant should consent might need to be
considered further.]
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Article 8
Jurisdiction / Connection

1. Subject to Articles 6 and 7, where parallel proceedings are pending before the courts of Contracting
States, a court of a Contracting State shall suspend or dismiss the proceedings [at the request of a
party to the proceedings] if -

(@) it does not have jurisdiction / connection pursuant to paragraph 2 of this Article and one or
more of the other courts has or have such jurisdiction / connection; or

[(b) proceedings in that court were not started within a reasonable timeframe after proceedings
were commenced in the court first seised having jurisdiction / connection pursuant to
paragraph 2 of this Article.]

[Note: The meaning of “a reasonable timeframe” in sub-paragraph (b) should be further considered. Also,
it should be noted that such timeframe issues may be dealt with by the provisions concerning the
determination of the [clearly] [more appropriate] [most appropriate] [better] forum analysis. The WG
needs to discuss these issues further. Further rules need to be considered in the determination of the
more appropriate / better forum analysis.

This Article is added without prejudice to the possibility that the WG will specify further circumstances in
which courts would be required to suspend or dismiss the proceedings.]

2. A court of a Contracting State has jurisdiction / connection if [at least] one of the following
requirements is met -

(@) the defendant was habitually resident in that State at the time that person became party to
the proceedings;

[Note: Possible need to define the term “defendant”, as a defendant may be a claimant in another State
- adopt language of Article 5(1)(a) of the 2019 Judgments Convention, specifying the time at which the
defendant was joined to the proceedings. Also, need to clarify the situation of multiple defendants.]

(b) the defendant is a natural person who had their principal place of business in that State at
the time that person became party to the proceedings as regards a [dispute] [claim] arising
out of the activities of that business;

(c) the defendant maintained a branch, agency, or other establishment without separate legal
personality in that State at the time that person became party to the proceedings in that
State, and the claim arose out of the activities of that branch, agency, or establishment;

[Note: Or should the timing be tied to the activities of that branch, agency or other establishment?]

(d) [the proceedings have as their object] [the claim concerns] [the action concerns] a
contractual obligation and the performance of that obligation took place, or should have
taken place, in that State, in accordance with -

(i) the agreement of the parties, or
(i)  the law applicable to the contract, in the absence of an agreed place of performance,

unless the activities of the defendant in relation to the transaction clearly did not constitute
a purposeful and substantial connection to that State;

[Note: Which phrase, [the proceedings have as their object], [the claim concerns], or [the action concerns]
should be adopted needs further consideration also for sub-paragraphs (d)-(h).]
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the claim [is brought on] [concerns] a lease of immovable property (tenancy) [or the
registration of immovable property] and the property is situated in that State;

the claim concerns a contractual obligation secured by a right in rem in immovable property
located in the State, if the contractual claim is brought together with a claim against the same
defendant relating to that right in rem;

a claim concerns a non-contractual obligation arising from death, physical injury, damage to
or loss of tangible property and the act or omission directly causing such harm occurred in
that State, irrespective of where that harm occurred;

the claim concerns the validity, construction, effects, administration or variation of a trust
created voluntarily and evidenced in writing, and -

[0) at the time the proceedings are instituted, the State was designated in the trust
instrument as a State in the courts of which disputes about such matters are to be
determined; or

(i)  atthetime the proceedings are instituted, the State is expressly or impliedly designated
in the trust instrument as the State in which the principal place of administration of the
trust is situated.

This sub-paragraph only applies to proceedings regarding internal aspects of a trust between
persons who are or were within the trust relationship;

a counterclaim arises out of the same transaction or occurrence as the original claim, if the
court of the State has [priority] [jurisdiction] [connection] for the original claim under this
Article and the original claim is pending in that court;

the defendant argued on the merits without contesting jurisdiction within the timeframe
provided in the law of the State of the court, unless it is evident that an objection to
jurisdiction or to the exercise of jurisdiction would not have succeeded under that law;

[Note: Should this connecting factor in (j) be prioritised? It should be considered to whom “it is evident”.]

[(k)

to be determined.]

[Note: Interaction of this paragraph with Articles 6, 7, or 9 needs further consideration.]

[Note: Substantial further discussion and work on Article 8 is required to address concerns raised by
several WG members as to its purpose, scope, implications, and application, including the potential for
tactical litigation.]

Article 9
Determination of the more appropriate court

1. Subject to Articles 6 and 7, where parallel proceedings are pending in the courts of two or more
Contracting States that have jurisdiction/connection under Article 8, [the court first seised shall
determine, on an application by a party [made no later than the first defence on the merits] [made
within a reasonable timeframe], whether any other seised court in a Contracting State with
jurisdiction/connection under Article 8 is a more appropriate court to resolve the dispute. When
making this determination the court first seised shall take into account the factors in Article 10.

2.] Any court other than the court first seised [shall][must] [, on an application by a party,] suspend its
proceedings in favour of the court first seised [pending the determination of the application under
paragraph 1].
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[3. If, following a determination made under paragraph 1, the court first seised determines that
another seised court is a more appropriate court, the court first seised shall suspend its
proceedings in favour of that court and may only resume proceedings in accordance with Article
5(3).

4. If, following a determination made under paragraph 1, the court first seised decides to continue
proceedings, a court that has suspended proceedings under paragraph 2 may only resume
proceedings in accordance with paragraph 5 or Article 5(3)].

5. [In exceptional circumstances] [As appropriate], a court other than the court first seised may, on an
application by a party, resume proceedings if:

(@) the application is made [no later than the first defence on the merits] [within a reasonable
timeframe] [within a period of [30 days] from the determination in the court first seised]; and

(b)  the court other than the court first seised determines that [Option 1: it must hear the case to
guarantee effective access to justice] [Option 2: it is the more appropriate court to resolve
the dispute, after taking into account the factors in Article 10] [Option 3: it is the clearly more
appropriate court to resolve the dispute, after taking into account the factors in Article 10].

6. A court making a determination under this Article shall do so expeditiously. Courts are encouraged
to exchange information through the communication mechanism established pursuant to Article
16 and may do so at any stage of the determination.

[Note: this Article has interlinked brackets to reflect different views in the WG concerning the role of the
court first seised. The following sets out the text excluding the words that are undoubtedly included in
the interlinked brackets (with the yellow highlighted changes of (i) the numbering of the paragraphs and
(ii) a capital letter to small letter), clarifying the alternative basic framework reflecting a different view:

1. Subject to Articles 6 and 7, where parallel proceedings are pending in the courts of two or more
Contracting States that have jurisdiction/connection under Article 8, any court other than the court
first seised [shall][must] suspend its proceedings in favour of the court first seised.

22 [In exceptional circumstances] [As appropriate], a court other than the court first seised may, on an
application by a party, resume proceedings if:

(@) the application is made [no later than the first defence on the merits] [within a reasonable
timeframe]; and

(b)  the court other than the court first seised determines that [Option 1: it must hear the case to
guarantee effective access to justice] [Option 2: it is the more appropriate court to resolve
the dispute, after taking into account the factors in Article 10] [Option 3: it is the clearly more
appropriate court to resolve the dispute, after taking into account the factors in Article 10].

&l A court making a determination under this Article shall do so expeditiously. Courts are encouraged
to exchange information through the communication mechanism established pursuant to Article
16 and may do so at any stage of the determination.

Whether or not the remaining brackets are the interlinked brackets and what should be changed to reflect
the above-mentioned different views remain open for consideration.]

[Note: Issues concerning the provisions for non-priority [connection] [jurisdiction] should be considered
further.]
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Article 10
Determination of the [clearly] [more appropriate] [most appropriate] [better] forum

In making a determination under Article [xx], the court shall [have regard to the proper administration of
justice, taking] [take] into account the following factors in particular:

(@) [The burdens of litigation on the parties][ the convenience of the parties], including in view of
their habitual residence;

(b)  The [relative] ease of accessing evidence or preserving evidence;
(c) [the law applicable to the claims];

(d) the stage of the proceedings before each court seised [and any applicable limitation or
prescription periods] [and the possibility of significant delay in one or more forums];

(e) [the likelihood that one court may provide a complete or significantly more complete
resolution of the dispute as a whole;] and

(1) the likelihood of recognition and, where applicable, enforcement of any resulting judgment
given in the Contracting State of any other seised court.

The courts may exchange information through the communication mechanism established pursuant to
Article 16.

CHAPTER IlI
RELATED ACTIONS

Article 11
Determining the [better] [more appropriate] forum

1. Where related actions are pending in the courts of two or more Contracting States, any such court
shall, upon application of a party, determine within a reasonable time:

(@) Whether a single court should adjudicate the entirety or any part of the related actions; and
if so,

(b) Which court is the [better] [more appropriate] forum for resolution of the entirety or any part
of the related actions.

[Note: In this model, parties may make applications to multiple courts and each court would reach its
own independent determination of the application before it. However, further consideration should be
given to the form of applications in the respective courts and the possibility of introducing an order for
the determinations.]

[Note: Further consideration should be given to whether the phrase “a single court should adjudicate”
adequately reflects the intended purpose and whether (a) and (b) can/should be separated.]

2. In making its determination of which court is the [better] [more appropriate] forum, a court shall
consider the proper administration of justice, taking into account the following factors:

[(@) [the burdens of litigation on the parties] [the convenience of the parties], including in view
of their habitual residence;

(b)  the [relative] ease of accessing evidence or preserving evidence;

(©) [any choice of court agreements between the parties];
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(d) [the law applicable to the claims];

(e) the stage of the proceedings before each court seised [and any applicable limitation or
prescription periods] [and the possibility of significant delay in one or more forums];

) [the likelihood that one court may provide a complete or significantly more complete
resolution of all, or the relevant part of, the matters at issue;] and

(g) thelikelihood of recognition and, where applicable, enforcement of any resulting judgment
given in the Contracting State of any other seised court.]

[Note: The related actions framework proposed herein does not require that a court of a Contracting
State has a connection/jurisdictional ground such as those set forth in draft Article 8(2). The related
actions framework is intended to be flexible and discretionary. We understand that this may raise
concerns for some delegations where one court’s jurisdiction is based on a
so-called “exorbitant” ground. These concerns can be addressed in the [better] [more appropriate] forum
factors—taking into account all relevant sensitivities in drafting. This list remains
non-exhaustive and subject to further discussions of the Working Group.]

Article 12
Adjudication of related actions in their entirety by a single court

1. For the purposes of an application of Article 11, if two or more courts seised of related actions
determine that:
(@) asingle court should adjudicate the entirety of the related actions; and

(b) the same court seised is the [better] [more appropriate] forum for the adjudication of the
related actions in their entirety,

that court shall [proceed with adjudication of] [adjudicate] the entirety of the related actions case, and
the other court(s) making the determinations shall suspend or dismiss their case(s).

2. Nothing in this provision precludes two or more of the courts seised from adjudicating the entirety
of the related actions pending before them, if one or more other courts seised do not make the
determinations in paragraph (1) within a reasonable time or make inconsistent determinations.

[Note: Further consideration should be given to the use of the word “Adjudication” and possible
alternative descriptions.]
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Article 13
Adjudication of related actions in part by a single court

1. For the purposes of an application of Article 11, if two or more courts seised of related actions
determine that:

(@) asingle court should adjudicate part of the related actions; and

(b) the same court seised of a related actions case is the [better] [more appropriate] forum for
that part of the related actions,

that court shall [proceed with adjudication of] [adjudicate] that part of the related actions, and the other
court(s) making the determinations shall suspend or dismiss that part of the related actions.

[2.  Nothing in this provision precludes the courts from determining that different parts of the case may
be most appropriately assigned to different courts.]

3. Nothing in this provision precludes two or more of the courts seised from adjudicating any part of
the related actions pending before them, if one or more other courts seised of related actions do
not make the determinations in paragraph (1) within a reasonable time or make inconsistent
determinations.

[Note: The possibility to allow partial consolidation, as well as the most appropriate way to draft such a
rule, should be further discussed taking into account practical considerations and whether such rules
could further the goals of this chapter, namely improved procedural efficiency and the avoidance of
irreconcilable judgments.]

Article 14
Continuation of separate proceedings

1. If any court seised decides not to adjudicate the entirety of the related actions under
Article 12 or any part of the related actions under Article 13, or makes a determination that is
inconsistent with the determination of any other court under Article 12 or Article 13, then such a
court shall proceed with the related actions case before it.

2. If one or more courts seised do not make the determinations under Article 12 or Article 13 within
a reasonable time, any other court seised may, upon application of a party or on its own motion,
[proceed to adjudicate] [adjudicate] the proceedings before it.

3. Any court seised that has suspended the entirety or any part of its proceedings under
Article 12 or Article 13 may resume proceedings if the court in favour of which it has suspended its
proceedings has not assumed jurisdiction in relation to the entirety or the relevant part of
proceedings within a reasonable time.

[Note: Further consideration should be given to a possible third scenario in which one of the courts
initially seised has suspended proceedings pending a determination in another court seised of only part
of the proceedings before it, after which the court that has suspended will need to resume its own
proceedings, taking into account the finding/s of the other court.]
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[Note: The related actions framework proposed herein does not specifically address a related action case
requiring a determination of rights in rem in immovable property. Further consideration will be given as
to how to best address this topic within the framework.]

CHAPTER IV
COOPERATION AND COMMUNICATION

Article 15
Cooperation

For the purposes of the application of this Convention, where appropriate, seised courts [undertake] [are
encouraged] [shall endeavour] to cooperate with each other. As part of that cooperation, courts are
encouraged to exchange information through the communication mechanism established pursuant to
Article 16 and may do so at any stage when making a determination under this Convention.

Article 16
Communication mechanism

1. For the purposes of the application of this Convention, each court may communicate with other
courts, either directly or indirectly.

2. Contracting States may, at the time of the deposit of their instruments of ratification, acceptance,
approval or accession or at any time thereafter, notify the Ministry of Foreign Affairs of the Kingdom
of the Netherlands, depositary of the Convention, that they will allow one or more of the following
methods of communication:

(@) direct judicial communication between courts, and if so, whether their laws allow for
communication outside the presence of the parties or their representatives (ex parte
communication); or

(b) indirect judicial communication through a competent authority [central authority]; or

[(c) acombination of (a) and (b) with each Contracting State using its preferred method.]

3. The absence of such notification means that the Contracting State in question allows only for
indirect communication through the parties to the proceedings.

[4.  Any communication, where appropriate, shall occur in the following manner:

(a) The initial communication under this article from each court seised of parallel proceedings
or related actions shall be in writing and be provided either in an official language of the
Contracting State of the receiving court, or in an official language of the Contracting State of
the sending court together with a translation into an official language of the Contracting State
of the receiving court.

(b)  Further communications between such courts may be carried out using any translation
method or common language agreed upon by the relevant courts and, where applicable, the
competent authorities [central authorities].]

[Note: The possibility for a Contracting State to withdraw from the method(s) provided in paragraph 2 by
a notification should be considered further.]
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[Article 17
Joint hearings

1. Contracting States may, at the time of the deposit of their instruments of ratification, acceptance,
approval or accession or at any time thereafter, notify the Ministry of Foreign Affairs of the Kingdom
of the Netherlands, depositary of the Convention, that they will allow courts seised of parallel
proceedings or related actions to conduct joint hearings.

2. If the Contracting States of two or more courts seised of parallel proceedings or related actions
cases allow joint hearings under paragraph 1, then such courts may conduct a joint hearing.

3. Courts participating in a joint hearing under this article shall agree on the scope, process, format,
and other aspects related to the joint hearing, which may be based on a proposal by the parties.
Each court participating in a joint hearing shall retain power and independence over the conduct of
its own proceeding, consistent with applicable national laws.]

[Note: The possibility for a Contracting State to withdraw from joint hearings by a notification should be
considered further.]

Article 18
[Sovereignty,] procedural rights, and confidentiality of information

Any communication and joint hearings set out in this Chapter shall respect [each other's sovereignty,] the
procedural rights of the parties to the proceedings, and the confidentiality of information under the
respective applicable national laws.

CHAPTERYV
GENERAL CLAUSES

Article 19
Avoiding denial of justice

[Nothing in the present Convention shall prevent a court from exercising its jurisdiction if that court
determines it is reasonable and foreseeable that its exercise is necessary in order to avoid a [manifest]
denial of justice.]

[Article 20
Prevention of abuse of process

Nothing in this Convention shall prevent a court from suspending, dismissing, continuing or resuming
proceedings to prevent an abuse of process.]

[Article 21
Public policy

Notwithstanding provisions from Article # to Article #, the court shall not be obligated to suspend or
dismiss the case if the proceedings may involve sovereignty or security interests of the forum State or the
suspension or dismissal would be manifestly incompatible with the public policy or fundamental principles
of the forum State.]
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